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The Presiding Justice and

Associale Justices

COURT OF APPEAL, SECOND APPELLATE DISTRICT, DIV ISION 6
200 East Santa Clara 5L

Ventura, CA 93001

RE: Bookout v. State of California, et al.
3214506
Dear Justices:

The State of California, defendant and respondent, requests that the opinion in this matter be
certified for publication for threc reasons. First, the opinion applies an existing rule of law —
if property is damaged, the (hree-year stalute of limitation applics. whereas if property is
taken, the five-year limitation applies — to a set of facls significantly different from those
staled in published opinions. (CRC 8.1105(c)(2).} Here, the opinion demonsirates that
relatively consistent and static flooding does not constituie “maintalning possession or
comtrol” over the property or any portion of it, so as to trigger application of the five-year
himitation.

Each of the published opinions cited H}f the Court in support of this rule of law deall with
sipnificantly different facts. In Lyles v. Stare of California (2007) 153 Cal.AppAth 281,
plaimtiff’s property was damaged by a one-fime flood caused when a stale-owned culvert
hecame blocked: in Frusiuck v City of Fairfux {1963) 212 Cal.App.2d 345, the cify
physically entered plaintilf°s property, widened a drainage ditch that ran the length of the
properly and constructed a berm; in Ocean Shore R.E Co. v. City of Samta Cruz (1961 198
Cal.App.2d 267, the city constructed a Toad over plaintiff’s property; and in Garden Waler
Corp. v. Fambrough (1968} 245 Cal.App.2d 324, a public entity took possession of and
maintained plaintiff’s water system. While the Court properly applied the exisling law in
this case, there is no published opinion demonstrating that this rule ol law applies in the
conlext of relatively consistent and static flooding where there has been no actual entry or
physical construction by the public cntity.

Seeond, the opinion explains another existing rule of law: where the judgment is against the
party who has the burden of proof, il is almost impossible Tor him to prevail on appeal by
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arauing the cvidence compels a judgment in his favor. (CRC 8.1105(c)(3).) This is a
standard commonly applied, but heretofore not articulaied as clearly and potently in a
published opinion. The cases the Court cites in support of Uus tule of law describe the
atandard in dilfercnt terms, but lack the clarity and potency of this opinien. Explaining the
standard in these terms would benefit litigants operating under this rule of law going
forward.

Third and finally, the opinion both explains an existing rule of law and involves an issue of
continuing public interest in holding, in response to plaintifi’s argument that the standard of
causation Jor inverse condemnation is different from tort causation, that because delendant
did not cause harm there is no causation ne matter what the cause of action. (CRC
8.1105{(c)(3).{G).) Disputes between landowners and public entities regularly include both
inverse condemnation and torl causes of action, such as nuisance, dangerous condition of
public property and negligence. While existing case law has applied a unilorm slandard for
different causes of action, no published case states the rule as clearly and concisely as the
court has done in this instance. (See, e.g., Lockiin v. City of Lafuyete (1994} 7 Cal 4th 327,
Skowmbas v. City of Orinda (2008) 165 Cal. App.4th 783.} Publishing this explanation and
clarification of the rule would benefit all parties litipating cases with multiple causes of
action of this nature.

Very Truly Yours,

W5 -

DEREK 5. VAN HOFTEN
Deputy Altorney
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